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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

. T Arising out of Order-in-Original No. CGST/A’bad North/ Div. VII/ST/AC/01/2020-21 dated
07.08.2020, passed by Assistant/Deputy Commissioner, Central GST & Central Excise Div-V!|
Ahmedabad-North :

o) ardrerendl T =T UG UdT Name & Address of the Appeliant / Respondent

Appellant-. - M/s HCP Design Planning & Management Pvt. Ltd.
Respondent- Deputy Commissioner, Central GST & Central Excise, Div-VIl, Ahmedabad-Norih

BIE i FH U ST | AHAY IHd BRaT & Al 98 39 Ry B ufy gerfierty 5
AT Y e AP Bl WA 1 G0 WraET U HR AT B |

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application. 3s thr
one may be against such order, to the appropriate authority in the following way

HRT WRBR HT G A5
. Revision application to Government of India :

() B Tere Yob AR, 1994 B T A A gAY MU AHSA B AR H qEwe 0 0
SU—4RT & YIH RIS D A0 A0 dded e wfa, wRa wReRr, fOw F9mes, aui
o, et #Rid, Saw o waw, dwg w1, 98 Ree : 110001 BT A S iR

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Ui
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed b fet
proviso to sub-section (1) of Section-35 ibid -

i)y A @ T B A # o O g eRa™ ¥ Rl wuerTR W ey @i B
fBell HUSTIR @ TR 9YUSPIR # Mot o W9 g¢ AN A, a1 Rl WU W HUSR A G dg (.4
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse o t
another factory or from one warehouse to another during the course of processing of the geods in «
warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods-exported to any country or territory outside
india of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.

AR Y P AT Y A ARG B srex (ora a1 qe @)t o T A 8y

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such ordar
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec 104
of the Finance (No.2) Act, 1998.

H=g IeuTed o (adid) e, 2001 ® fygm g @ st ffafEe gyyz e gu-8 & & dfhan -
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the QIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-8 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RFT aTdes & WA Wl Holvf W TP ok WU 91 9 B & a1 HUY 200/ - G g o
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The revision application shall be accompanied by a fee of Rs.200/- where the armount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is imore

than Rupees One Lac.

A1 b, e TedEd Yok U9 Harex ey e ® uf ardie—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(@)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -

Sqaferiaa uR®T 2 (1) T F gV AR & srara ¢l Jde, el @ ATEe H A ged, el
SR e Ta waraR sy e (Rvee) 1 afdem A difddr, seaa a2 AT
FGATST T | HETAT FARURATIR, HEHATATE, - 350004

To the west regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) &t
2" fioor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2({i) (a) above.




(3)

(4)

(%)

(6)

swwaﬂﬁﬂrﬂ?uﬁmmﬁmﬁaﬁ%ﬁm&wmmmﬁag‘ra‘rn‘ﬁrﬁmumal-:;
a:w%ayamqtsﬂtaﬁmmﬁaﬁaﬂmm#10%th£rmm%I

-

S Y

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-.
Rs.5.000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be. is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.L.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under schedulec!-| ilem
of the court fee Act, 1975 as amended. :
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FOT QT 2 |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance A-
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed b
the Appellate Commissioner would have to be pre-deposited, provided that the prg-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 £ ot tf
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)
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Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

In view of above, an appeal against this order shall lie before the Tribunal on paymentfof

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty. whdre

penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s. HCP Design Planning & Management Pvi, Ltd. having premises
at  Paritosh, Usmanpura, Ahmedabad (henceforth, referred as
“appellant”} has filed the present appeadl against the Order-In-Original No.
CGST/A'bad  North/  Div.VII/ST/AC/01/2020-21 dated  07.08.2020
(henceforth, the “impugned order’) passed by the Assistant Commissioner,
Central GST & Central Excise, Division-Vi, Ahmedabad-North (hencefortn
referred as “adjudicating authority”).

2. The facts of the case, in brief, are that the appellant is engaged in
providing taxable service under the category of "Architect Services” and
holding Service Tax Registration No.AABCH1843AST002.

21. It was observed during the course of audit conducted on the
records of the appellant by the departmental officers that they had not
fully discharged their Service Tax liability during the period F.Y. 2011-1 2. F.Y.
2012-13 and F.Y. 2013-14 for which Final Audit Report No. 281/2015-16 was
issued on 31.08.2015. It was contended under said Final Audit Report that
during reconciliation of the figures of taxable income as appearing in their
Balance Sheets/ P & L Accounts vis--vis faxable velue declared in their $T-
3 refurns, short payment of service fax after giving effect of service tax

paid through additional chalns noficed details of which are as under:

(Amount in Rs.)

Period/ | Taxable Taxable Difference | Service Tax Additional | Net Short
Year Value as | Value as | of payable as Service paid
per Books | per S$T-3 Taxable per Tax Service
of Afc Returns Value reconciliation | challns Tax
(=2-3) paid not payable
shown in (=5-6)
ST-3
1 2 3 4 5 [ 7
2011- 273164186 | 209354661 | 63809525 | 5958641 4746902 1211739
12
2012- 254012971 | 249444644 | 4568327 502532 0 502532
13
2013- 285708057 | 254391519 | 31316538 | 3444931 179104 3265827
14
9906104 4926006 | 4980098
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2.2. Accordingly, a show cause notice under F.No. ST/15-61/C-IV/AP-
XIl{New)/FAR-281/R.P.01/2015-16 dated 21.07.2016 was issued by the Joint
Commissioner, erstwhile Central Excise & Service Tax, Auidt-ll
Commissionerate, Ahmedabad to the appellant demanding service tax
amount of Rs. 49,80,098/- under the provisions of Section 73{1) read with
Section 48 of the Finance Act, 1944 as amended by invoking extended
period along with interest under Section 75 of the Finance Act, 1944. It was
also proposed to impose penally under Section 74, Section 77 and Section
78 of the Finance Act, 1944. The said SCN was decided by the Deputy
Commissioner, Cental GST, Division-lll, Ahmedanad North {(hereinafter
referred as original adjudicating authority) vide Order-In-Criginal No.
CGST/A'bad  North/  Div.VIII/S. “Tax-DC-007-18-19  dated  29.06.2018
confirming the demand of tax along with inferest and also imposed

penalty under Section 78 of the Finance Act, 1994 on the appellant.

2.3 Being aggrieved with the order dated 29.06.2018 of original
adjudicating authority, the appellant filed appeal before the
Commissioner [Appeal), Central Excise, Ahmedabad which was decided
vide Order-In-Appeal No. AHM-EXCUS-002-APP-88-18-19 dated 23.10.2018
remanding the matter back to original adjudicating authority for scrutiny
of the defense reply of the appellant. The appellant were also directed to
present all sort of assistance to the adjudicating authority by providing all
the genuine documents available with them.

3. Acting on the direction of the Commissioner (Appeals), CGST,
Ahmedabad under OlA dated 23.10.2018, the adjudicating authority, vide
impugned order confimed the demand of Rs. 49,80,098/- alongwith
interest under the provisions Section 73{1) read with Section 68 of the
Finance Act, 1944 and imposed penalty of Rs. 49,80,098/- under the

provisions Section 78 of the Finance Act, 1944,

4, Being aggrieved with the impugned order, the appellant filed the
instant appeal on the grounds that:

» Appellant deny all the allegations and averments made in SCN;
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« The reconciliation was done without taking facts;

e The reconciliation was not done correctly as the departmental
authority did not consider the value of credit note adjusted in
service value in view of their submission;

s The adjustment in service value due to credit note, as per Rule 6(4A]
of the Service Tax Rules, 2002 is allowable even if it has not been
shown in the ST-3 return in the relevant period;

e They followed the practice of showing the net income of the
particular month in the ST-3 return i.e  gross billing during the month
less credit note issued during the relevant month, taking credit i.e,
total Service Tax payable by the appellant less Service Tax recredit
available vide Rule 6[{4A] of the Service Tax Rules, 2002, in the 3T1-3
return;

¢ They re-iterated the reconciliation statement submitted before the

adjudicating authority.

4, Personal hearing in the matter was held on 18.03.2021 through virtual
mode. Shri Vipul Khandhar, CA appeared on behalf of the appeliant for

hearing. He re-iterated the submissions made in Appeal Memorandum.

4.1. The appellant vide their letter dated 18.03.2021 submitted copies of
relevant annual accounts and all the ledger duly certified by the
chartered accountant who state that it has been correlated with the
books of account and stated that the denial of the certification &

rejection of the claim of the notice was not justifiable and tenable.

5. | have carefully gone through the facts of the case available on
records, grounds of appeal in the Appeal Memorandum as well as oral -
and written submissions made at the fime of personal hearing. | have also
gone through written submission made by them vide letter dated
18.03.2021 and documents submitted along with the same. | find that the
issues to be decided in the case is whether there is short payment of
service tax amounting to Rs.49,80,098/- on account of non-declaration of

certain income in the ST-3 returns which was noticed on reconciliation of
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income as per books of account with those declared in service tax returns

filed by them.

51 It is observed that the matter was remanded back to the
adjudicating authority under OlA dated 23.10.2018 with the following
specific observations by the Commissioner Appeal:

6. In view of above, | find that the there are lots of ambiguity in
the argument of the appellants. Further, whatever gontenfions they
have submitted, are all too away from the actual fact. The
appeliants have very astutely avoided all those issues that could
expose their mala fide. However, the appellants have submitted
certain supporting documents which the adjudicating authority out
rightly rejected without going to their merit. These documents need
to be verified once again and the adjudicating authority, along
with the JRO, is the best suited person to do justice to the claim of
the appellants. Accordingly, | remand the case back fo the
adjudicating authority for"scruﬁny of the defense reply of the
appellants, once again. The appellants are also hereby directed fo
present all sort of assistance to the adjudicafing authority by
providing all the genuine documents, which are presently
available with them, during the proceeding for which the case is

remanded back. *

6. It is observed from the SCN that the audit officers of the department
had. on reconciliation of taxable income appearing in their Balance
Sheet/P&L Account vis-a-vis the taxable value declared in their ST-3
returns, noticed short-payment of service tax amounting to Rs. 49.80,098/-
during the F.Y. 2011-12 to F.Y. 2013-14. i is the contention of the appellant
that it is due to two reasons: )

i) The short payment of service tax of Rs. 8,33,415/- for F.Y. 2011-12 and
of Rs. 19,30,540/- for F.Y. 2013-14 is because of cenvat credit utilized
but not show in ST-3; and

i) They had issued credit notes for service tax amounting to Rs,

9,92,064/- for fY. 2011-12, Rs. 6.57,574/- for F.Y. 201213 and
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Rs.17.61,080/- for F.Y. 2013-14 which was subsequently taken as re-
credit under Rule 6[4A) of the Service Tax Rules, 2002.

These amounts are admittedly not shown in their ST-3 returns and the
relevant documents were not produced before the audit officers also. This
had resulted into issuance of SCN and subsequent confirmation  of
demand in first round of litigation. The matter was remanded back o the
adjudicating authority for examination of documents to be presented by

the appellant.

6.1. Acting on the directions of Commissioner {Appedls) as above, the
adjudicating authority dealt with and considered all the submissions and
documents including the reconciliation statement at para 25 of the
impugned order. Further, on perusal .Of enclosures submitted by the
appellant under additional submission dated 18.03.2021, it is observed that
the same statement, which were already considered earlier by the
adjudicating authority, has been provided again by the appellant. There is
no mention/counter in the grounds of appeal as to which observation of
the impugned order is challenged based on said reconciliation statement.
It is observed that simply by providing same reconciliation statement again
and again without countering the same with documentary evidence, the
filing of appeal cannot serve the purpose in real sense. On the contrary,
such vague submissions add duplication of work to the authority who
dedls it. On the other end, 1 observe that the adjudicating authority has
completely followed the directions of the OIA dated 23.10.2018 of
Commissioner, Appeal and has dealt with the submissions made by the
appellant and made suitable observations in para 25 to 31 of the
impugned order. ! find said observations completely sustainable, more
particularly when no any counter argument with documentary evidence

against the same has been made by the appellant.

62. It is observed that in ere of self-assessment, the onus is on the
appellant to assess their service tax iability correctly and make ifs
disclosure to the department by filing ST-3 returns. |t is an admitted fact

the amounts of credit notes as well as cenvatl utilization have not
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been declared in ST 3 returns. Even atf the appellate stage, they are not in
a position to SmeIT a reconciliation based on audit observation. Hence,

the contention of the appellant is liable for rejection.
i

7. In view of the discussion above, | do not find merit in the grounds
raised by the appellant. Accordingly, | reject the appeal filed by the
appellant and uphold the impugned order.

8. Wmﬁﬁ@aﬂwﬁmmmﬁmm%l

The appeals filed by the appellant stand disposed off in above
terms.

: (AkhilééhT(umor)
Commissioner, CGST (Appeals)
Do’re 05.2021

Attested

(Atulkimar B. Amin)
Superintendent
Central Tax (Appeals)
Ahmedabad

By R.P.AD.

To,
M/s. HCP Design Planning & Management Pvi, Ltd.
Paritosh, Usmanpura, Ahmedabad

Copy to:
The Chief Commissioner of Central Tax, Ahmedabad Zone.

The Commissioner of Central Tax, Ahmedabad-North.

The Additional Commissioner, Central Tax (System), Ahd-North.
The Additional Commissioner, Central Tax, Ahmedabad-North.
The Asstt./Deputy Commissioner, CGST Division-VII, Ahd-North.
Guard File.

P.A. File
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